As Introduced

129th General Assembly
Regular Session H. B. No. 383
2011-2012

Representative Slaby

Cosponsors: Representatives Grossman, Combs, McGregor, Roegner

A BILL

To anend section 1345.01 and to enact sections
4722.01 to 4722.06 of the Revised Code to make
changes rel ative to residential construction and
the Consuner Sales Practices Act and to establish
| aws governing the practices of hone construction

service suppliers.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 1345.01 be anended and sections
4722.01, 4722.02, 4722.03, 4722.04, 4722.05, and 4722.06 of the

Revi sed Code be enacted to read as foll ows:

Sec. 1345.01. As used in sections 1345.01 to 1345.13 of the
Revi sed Code:

(A) "Consuner transaction" neans a sale, |ease, assignnment,
award by chance, or other transfer of an item of goods, a service,
a franchise, or an intangible, to an individual for purposes that
are primarily personal, famly, or household, or solicitation to
supply any of these things. "Consuner transaction"” does not
i ncl ude transactions between persons, defined in sections 4905. 03
and 5725.01 of the Revised Code, and their custoners, except for

transactions involving a | oan nade pursuant to sections 1321.35 to
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1321. 48 of the Revised Code and transactions in connection wth
resi dential nortgages between | oan officers, nortgage brokers, or

nonbank nortgage | enders and their custoners; transactions

involving a construction contract of a one-., two-, or three-famly

dwel ling: transactions between certified public accountants or
public accountants and their clients; transactions between
attorneys, physicians, or dentists and their clients or patients;
and transactions between veterinarians and their patients that

pertain to nmedical treatnment but not ancillary services.

(B) "Person" includes an individual, corporation, government,
gover nnent al subdi vi si on or agency, business trust, estate, trust,

partnership, association, cooperative, or other |legal entity.

(G "Supplier"™ means a seller, lessor, assignor, franchisor,
or other person engaged in the business of effecting or soliciting
consuner transactions, whether or not the person deals directly
with the consuner. If the consumer transaction is in connection
with a residential nortgage, "supplier" does not include an
assi gnee or purchaser of the loan for value, except as otherwi se
provided in section 1345.091 of the Revised Code. For purposes of
this division, in a consunmer transaction in connection with a
residential nortgage, "seller" neans a | oan officer, nortgage

broker, or nonbank nortgage | ender.

(D) "Consuner" neans a person who engages in a consumner

transaction with a supplier

(E) "Know edge" neans actual awareness, but such actua
awar eness may be inferred where objective nmanifestations indicate

that the individual involved acted with such awar eness.

(F) "Natural gas service" neans the sale of natural gas,

exclusive of any distribution or ancillary service.

(G "Public tel ecommuni cations service" neans the

transm ssion by el ectromagnetic or other neans, other than by a
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t el ephone conpany as defined in section 4927.01 of the Revised
Code, of signs, signals, witings, inmages, sounds, nessages, or
data originating in this state regardl ess of actual call routing.
"Public tel econmuni cations service" excludes a system including
its construction, maintenance, or operation, for the provision of
tel ecomuni cati ons service, or any portion of such service, by any
entity for the sole and exclusive use of that entity, its parent,
a subsidiary, or an affiliated entity, and not for resale,
directly or indirectly; the provision of terninal equipnment used
to originate tel ecomruni cati ons service; broadcast transni ssion by
radi o, television, or satellite broadcast stations regul ated by

the federal government; or cable tel evision service.

(H (1) "Loan officer" nmeans an individual who for
conpensation or gain, or in anticipation of conpensation or gain,
takes or offers to take a residential nortgage | oan application;
assists or offers to assist a buyer in obtaining or applying to
obtain a residential nortgage |oan by, anpong ot her things,
advi sing on loan terms, including rates, fees, and other costs;
offers or negotiates ternms of a residential nortgage |oan; or
i ssues or offers to issue a commitnent for a residential nortgage
| oan. "Loan officer"” also includes a |loan originator as defined in
division (E)(1) of section 1322.01 of the Revised Code.

(2) "Loan officer" does not include an enpl oyee of a bank,
savi ngs bank, savings and | oan association, credit union, or
credit union service organi zati on organi zed under the laws of this
state, another state, or the United States; an enpl oyee of a
subsidiary of such a bank, savings bank, savings and | oan
association, or credit union; or an enployee of an affiliate that
(a) controls, is controlled by, or is under common control wth,
such a bank, savings bank, savings and | oan association, or credit
union and (b) is subject to exam nation, supervision, and

regul ation, including with respect to the affiliate's conpliance
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wi th applicabl e consumer protection requirenents, by the board of
governors of the federal reserve system the conptroller of the
currency, the office of thrift supervision, the federal deposit

i nsurance corporation, or the national credit union

adm ni strati on.

(I') "Residential nortgage" or "nortgage" nmeans an obligation
to pay a sum of nopney evidenced by a note and secured by a lien
upon real property located within this state containing two or
fewer residential units or on which two or fewer residential units
are to be constructed and includes such an obligation on a

residential condom nium or cooperative unit.
(J)(1) "Mortgage broker" neans any of the follow ng:

(a) A person that holds that person out as being able to
assi st a buyer in obtaining a nortgage and charges or receives
fromeither the buyer or |ender noney or other val uable
consi deration readily convertible into noney for providing this

assi st ance;

(b) A person that solicits financial and nortgage infornation
fromthe public, provides that information to a nortgage broker or
a person that nakes residential nortgage | oans, and charges or
receives fromeither of them noney or other val uabl e consi deration

readily convertible into noney for providing the information;

(c) A person engaged in tabl e-funding or warehouse-| endi ng

nortgage | oans that are residential nortgage | oans.

(2) "Mortgage broker" does not include a bank, savings bank,
savi ngs and | oan associ ation, credit union, or credit union
servi ce organi zation organi zed under the laws of this state,
anot her state, or the United States; a subsidiary of such a bank
savi ngs bank, savings and | oan association, or credit union; an
affiliate that (a) controls, is controlled by, or is under conmon

control with, such a bank, savings bank, savings and | oan
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association, or credit union and (b) is subject to exam nation,
supervision, and regulation, including with respect to the
affiliate's conpliance with applicabl e consuner protection

requi rements, by the board of governors of the federal reserve
system the conptroller of the currency, the office of thrift
supervision, the federal deposit insurance corporation, or the
national credit union adm nistration; or an enpl oyee of any such

entity.

(K) "Nonbank nortgage |ender" means any person that engages
in a consumer transaction in connection with a residenti al
nortgage, except for a bank, savings bank, savings and | oan
associ ation, credit union, or credit union service organi zation
organi zed under the laws of this state, another state, or the
United States; a subsidiary of such a bank, savings bank, savings
and | oan association, or credit union; or an affiliate that (1)
controls, is controlled by, or is under conmon control wth, such
a bank, savings bank, savings and | oan association, or credit
union and (2) is subject to exam nation, supervision, and
regul ation, including with respect to the affiliate's conpliance
with applicable consuner protection requirenents, by the board of
governors of the federal reserve system the conptroller of the
currency, the office of thrift supervision, the federal deposit
i nsurance corporation, or the national credit union

adm ni strati on.

(L) For purposes of divisions (H), (J), and (K) of this

section:

(1) "Control"™ of another entity means ownership, control, or
power to vote twenty-five per cent or nore of the outstanding
shares of any class of voting securities of the other entity,
directly or indirectly or acting through one or nore other

persons.

(2) "Credit union service organi zation" neans a CUSO as
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defined in 12 C F. R 702. 2.

Sec. 4722.01. As used in this chapter:

(A) "Commencenent" neans the date on which all parties have

signed a honme construction service contract.

(B) "Cost—plus contract”" neans a contract entered into

bet ween _an owner and a hone construction service supplier under

whi ch paynent to the supplier is based on the cost of a product

plus the supplier's rate for labor to install the product.

(C) "Home construction service" nmeans the construction of a

new residential building or the substantial rehabilitation of a

residential building. "Hone construction service" does not include

construction perforned on a structure that contains four or nore

dwelling units, except for work on an individual dwelling unit

within that structure, or construction perforned on the commobn

area of a condom ni um property.

(D) "Home construction service contract”" neans a contract

bet ween an owner and a supplier to perform hone construction

services, including services rendered based on a cost-pl us

contract.

(E) "Honme construction service supplier" or "supplier" neans

a _person who provides hone construction services for conpensation

(F) "Omer" neans the person who contracts with a hone

construction service supplier. "Omer" may include the owner of

the property, a tenant who occupies the dwelling unit on which the

hone construction service is perforned, or a person the owner

aut horizes to act on the owner's behalf to contract for a hone

construction service, and any other person who contracts for a

honme constructi on service.

(G "Residential building" neans a one-, two-, or

three-fanmily dwelling and any accessory construction incidental to
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the dwelling. "Residential building" does not include any of the

foll owi ng:

(1) An industrialized unit as described in section 3781.06 of

the Revi sed Code;

(2) A manuf actured honme as described in section 3781.06 of
the Revi sed Code;

(3) A nobile hone as described in section 4501.01 of the
Revi sed Code.

(H "Substantial rehabilitation" nmeans rehabilitation

repair, or alteration of at least thirty per cent of the square

footage of a one-, two-, or three-famly dwellinag.

(1) "Wrknmanli ke manner"” neans the honme construction service

supplier has engaged in construction that neets or exceeds the

m ni mrum quantifi abl e standards pronul gated by a | ocal hone

bui | ders associ ati on

Sec. 4722.02. (A Except as provided in division (C of this

section, no hone construction service supplier shall perform any

hone construction service the cost of which equals or exceeds one

thousand dollars unless that person enters into a witten contract

with the owner. The contract shall include all agreenents and

conditions related to the hone construction service, including al

of the foll ow ng:

(1) The supplier's nane, physical busi ness address, business

t el ephone nunber, and taxpayer identification nunber:;

(2) The owner's nane. address. and tel ephone nunber:

(3) The address or location of the property where the honme

construction service is to be perforned;

(4) A general description of the hone construction service,

i ncludi ng the goods and services to be furnished as part of the
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service;

(5) The anticipated date or tine period the hone construction

service is to begin and the anticipated date or tinme period it is

to be conpl et ed;

(6) The total estimated cost of the honme construction

service;

(7) Any cost of installation, delivery, or other cost that

the total estimated cost does not cover;

(8) The dated signatures of the owner and the supplier.

(B)(1) If the total anount of unforeseen, but reasonably

necessary, excess costs of a hone construction service at any tine

exceeds ten per cent of the cost estimated or specified in the

contract, prior to performng the work related to the excess

costs, the hone construction service supplier shall provide an

owner with a notice that contains a witten or oral estimte,

dependi ng on which type the owner has designated in the contract.

(2) To deternine the type of notice an owner requires when

the costs of a hone construction service exceed the estimte

provided in the contract, the contract shall include a statenent

in substantially the foll owi ng | anguage:

"EXCESS COSTS

| F AT ANY TIME A HOVE CONSTRUCTI ON SERVI CE REQUI RES EXTRA
COSTS ABOVE THE COST SPECI FI ED OR ESTI MATED I N THE CONTRACT THAT
WERE UNFORESEEN, BUT REASONABLY NECESSARY, AND THE TOTAL OF ALL
EXTRA COSTS TO DATE EXCEEDS TEN PER CENT OF THE CONTRACT COST. YQU
HAVE A RIGHT TO AN ESTI MATE OF THOSE EXCESS COSTS BEFORE THE HOVE
CONSTRUCTI ON _SERVI CE SUPPLI ER BEG NS WORK RELATED TO THOSE COSTS
INITIAL YOUR CHO CE OF THE TYPE OF ESTI MATE YOU REQUI RE

..... witten estimate ..... oral estinmate"

(3) If the contract stipulates that the specified cost of the
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hone construction service is a firmprice and the hone

construction service supplier will not charge the owner with any

excess costs, the hone construction service supplier need not

conply with the notice requirenents of this division

(CQ A hone construction service supplier who enters into a

cost-plus contract with an owner for a honme construction service

need not conply with the reqguirenents in divisions (A and (B) of

this section.

Sec. 4722.03. (A) No hone construction service supplier shall

do any of the foll ow ng:

(1) Prior to commencing work related to the hone construction

service, fail to enter into a witten contract that conplies with

this chapter:;

(2) After entering into a contract with an owner and prior to

commenci ng any work that is related to an excess cost, fail to

provide an estimate of the excess costs as this chapter requires:;

(3) After entering into a contract with an owner, do any of

the foll ow ng:

(a) Fail to disclose, prior to the owner's acceptance of any

goods or work related to an excess cost, that in failing to

approve an excess cost, conpletion of the work may not be possible

and a charge may be inposed for any disassenbly, reassenbly. or

partially conpleted work, which shall be directly related to the

actual |l abor or parts involved;

(b) Charge for any excess cost that the owner has not

approved:

(c) Represent that repairs or wrk have been perfornmed when

such is not the fact;

(d) Fail to performthe hone construction service in a

conpetent, workmanli ke manner as defined in section 4722.01 of the
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Revi sed Code;

(e) Fail to tender to the owner, within a reasonable tine and

upon the owner's request, any replaced parts, unless the parts are

to be rebuilt or sold by the hone construction service provider

or returned to the manufacturer in connection with a warranted

repair or service, and the intended reuse or return i s made known

to the owner prior to conmencing any repair or Services:;

(f) Fail to provide a full refund within a reasonable tine

period for any goods or services that the hone construction

service supplier has failed to deliver in accordance with the

terms _and conditions of the contract required by section 4722.02

of the Revised Code and for which the supplier has received

paynent ;

(d) Fail to provide to the owner, within a reasonable tinme

and upon the owner's request, a witten, iteni zed receipt for any

itemof goods that is left with, or turned over to, the hone

construction service supplier for repair or services. The receipt

shall include all of the follow ng:

(i) The identity of the person who will performthe repair or

Services:;

(ii) The nane and dated signature of the person or

representative who actually accepts the goods;

(iii) A description, including make and npdel nunber or ot her

features that will reasonably identify the goods that are turned

over, and the repair or services that are to be perforned.

(4) Make the perfornmance of any hone construction service

conti ngent upon a consuner's waiver of any rights this chapter

provi des;

(5) Represent that repairs, services, or work i s necessary to

conply with the residential building code when such is not the
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fact:

(6) Represent that an item of goods or any part thereof that

is being inspected or di agnosed for a hone construction service is

in a dangerous condition, or that its continued use may be

harnful ., when such is not the fact;

(7) Intentionally understate or intentionally nisstate the

estimated cost of the hone construction service;

(8) Fraudul ently m srepresent any aspect of the transaction

or the nature or the quality of the work or materials:;

(9) Fail at the tine any owner signs or initials any docunent

to provide the owner with a copy of the docunent within a

reasonabl e tine period;

(10) Fail to disclose to the owner prior to the comencenent

of any repair or service that any part of the repair or service

will be perforned by a person other than the hone construction

service supplier or enployee of the supplier if the contract

disclains any warranty of the repair or service that the other

per son perforns;

(11) Represent that repairs or services nust be perfornmed

away fromthe property on which the hone construction service is

bei ng perfornmed when that is not the fact.

(B) A hone construction service supplier who enters into a

cost-plus contract with an owner for a hone construction service

need not conply with the regquirenents regardi ng excess costs

provided in this section.

Sec. 4722.04. A hone construction service supplier may take

as a down paynent not nore than ten per cent of the contract price

before the supplier's performance that is required by the contract

is conpl eted, except a supplier may take as a down paynent not

nore than seventy-five per cent of the total cost of any speci al
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order itemthat is otherwi se not returnable or usable before the

supplier's performance that is required by the contract is

conpleted. This section does not apply to a hone construction

service supplier who enters into a cost-plus contract. A supplier

nay accept paynents froma construction loan in connection with a

hone construction service contract.

Sec. 4722.05. (A) Al powers and renedies available to the

attorney general provided in sections 1345.05 to 1345.07 of the
Revi sed Code to enforce sections 1345.01 to 1345.13 of the Revised

Code are available to the attorney general to enforce this

chapt er.

Sec. 4722.06. For a violation of Chapter 4722. of the Revised

Code, an owner has a cause of action and is entitled to relief as

foll ows:

(A) Where the violation was an act prohi bited by section
4722.02, 4722.03, or 4722.04 of the Revised Code, the owner nmy,

in an individual action, rescind the transaction or recover the

owner's actual econoni c dannges plus an amount not exceeding five

thousand dollars in nonecononi c _danmges.

(B) In any action for rescission, revocation of the

transaction nmust occur within a reasonable tine after the owner

di scovers or shoul d have di scovered the ground for it and before

any substantial change in condition of the subject of the

transacti on.

(G Any owner may seek a declaratory judgnent. an injunction

or _other appropriate relief against an act or practice that

violates this chapter

(D) The court may award to the prevailing party a reasonabl e

attorney's fee limted to the work reasonably perforned, if either

of the foll ow ng apply:
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(1) The owner conpl aining of the act or practice that

violated this chapter has brought or mmintained an action that is

groundl ess, and the owner filed or nmmintained the action in bad
faith;

(2) The hone construction service supplier has know ngly

conmmitted an act or practice that violates this chapter.

(E) As used in this section, "actual econoni c damages" neans

damages for direct, incidental. or consequential pecuniary | osses

resulting froma violation of Chapter 4722. of the Revised Code

and does not include damages for noneconom c | oss as defined in
section 2315.18 of the Revi sed Code.

(F) Nothing in this section shall preclude an owner from al so

proceeding with a cause of action under any other theory of | aw

Section 2. That existing section 1345.01 of the Revised Code

i s hereby repeal ed.
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